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The current economic downturn, which is being described as the worst recession for the
last hundred years, has left a significant number of Muslim businesses struggling to
survive. Ordinarily, these businesses strive to operate in an Islamic manner, and have no
bank lending whatsoever. They finance their outgoings from the income generated from
customers. However, the current economic downturn has left them unexpectedly and very
suddenly in a situation where new orders have dried up and existing customers who owe
money are paying invoices late or even not at all. This has a knock on impact on the ability
of these businesses to pay their own suppliers money that they owe to them and to meet
other running costs.

These businesses are typically well established and have very good order books. However,
in the short term, there is a real danger that if they are unable to source additional short
term cash flow, their businesses would not be able to honour the debts they owe to others,
and therefore fail.

These businesses do have assets they could normally sell to raise cash. However, owing to
the credit crunch there are no sellers to buy properties etc which could easily have been
sold a year ago. Furthermore there are currently no viable Islamic finance providers that
can provide Shariah compliant cash flow to meet their needs and they have also exhausted
their own funds / interest free loans from family and friends etc.

In some cases the situation, which is ultimately down mostly to external factors, not their
own carelessness, is so severe that there is a literally a choice between failing, and
therefore not meeting debt obligations, or resorting to taking the minimum amount of
interest based finance needed to keep afloat, with the intention of repaying this debt as
soon as their cash flow situation improves.

Would the Shariah provide some concession in terms of taking interest based finance in
this scenario? Would it be comparable to the Shariah concessions permitting Muslims to
consume haram food when it is the only option available when suffering from extreme
hunger?

Jazakallah for replying quickly - there are a few people waiting urgently for a response.
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It is a well established precept within Islamic law that receiving and paying interest are
both definitively unlawful - hardm and this does not require any elucidation here. Suffice
to say that the Holy Qur'an uses unparalleled terms of condemnation in relation to riba
and, according to reliable Hadith reports [Bukhari, Muslim, Abu Dawud, etc], both parties
to the contract are deserved of the curse of Allah swt. The unlawful nature of paying or
receiving interest is without question. However, the question remains as to when one is
compelled to resort to a usurious loan, does Islam allow any dispensation, and if so, what
level of need must exist in order that such action be justified?

There are three words used by classical jurists to refer to levels of need which effect a
change in the normative ruling: idhtirdr - compulsion, dhariirah - necessity, and hdjah -
need. Idhtirdr is normally used to indicate a state of compulsion wherein one's life or
limb is at risk. The definition of dhariirah offered by some jurists, such as Ahmad al-
Hamawi! and al-Suyiti2, makes it synonymous with and restricted to the concept of
idhtirar. However, in truth, the cases usually mentioned under the concept of dhariirah
include many that do not reach the level of compulsion normally associated with idhtirdr.
Thus, dhariirah refers to a wider concept of need of which idhtirir may be deemed to be a
constituent. Hdjah is generally associated with a lesser degree of need than dhariirah.
According to al-Suyti® and al-Hamawi4, hdjah is like the hungry person who, if he fails to
find something to eat, will not die as a result but will have to suffer hardship. Such level
of need does not permit that which is hardm but effects dispensation in modes of worship,
such as the non-observance of [obligatory] fast. Only dhariirah [which they both consider
to be synonymous with idhtirdr] can effect dispensation in that which is hardm. However,
this position is not borne out by many of the cases usually mentioned under the concepts

' Ahmad bin Muhammad al-Hamaw1i (Karachi, Idarah al-Qur’an wa al-uloom al-Islamiyyah, 1998) Ghamz 'Uytin al-
Bsdir, 1:252.

2 Jalal al-Din ‘Abdurrahman, al-Suyati (Beirut, Dar al-Fikr) Al-Ashbdh wa al-Nazdir, 114.

? Ibid.

* Ghamz 'Uyiln al-Bsdir, 1:252.



of dhariirah and hdjah.> The word dhariirah is also widely used by Muslim jurists to convey
a variety of needs. It has been used severally to connote haraj - constraint®, 'umiim al-balwa
- public predicament’, ta'dmul - prevalent practice and 'urf - custom® and personal need®.
However, when used in a more restrictive sense it conveys a heightened sense of need
beyond that associated with hdjah. However, it is difficult to demarcate in any definitive
way as to what level of need constitutes dhariirah in contradistinction to hdjah. This is
primarily because hardship, which gives rise to need, is a subjective concept influenced by
several endogenous and exogenous factors.
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The cause of concession is hardship, and hardships differ in accordance with strength
and weakness, and depending on the existing circumstances, the strength and
weakness of peoples resolve, the eras and deeds.

That said, Ibn Nujym has recorded from al-Qunyah and al-Bughyah the permissibility of
acquiring a usurious loan for the needy person (al-muhtdj) as follows:
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It is recorded in al-Qunyah in the Chapter of Abomination: It is permitted for the
needy person to acquire a loan with an increment.
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It is recorded in al-Qunyah and al-Bughyah: It is permitted for the needy person to
acquire a loan with an increment.

Al-Hamaw1 explains this as follows:
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It is permitted for the needy person to acquire a loan with an increment. And that

is that he acquires ten dinars for example and apportions some known amount each
day for the creditor as an increment.

The level of need referred to here is apparently a heightened need - that which reaches the
level associated with the restrictive sense of al-dhartirahin as this statement has been
entered under the maxim:

"al-hdjah tunazzalu manzilah al-dhariirah, 'ammatan kanat aw khassah"
al-hdjah is elevated to the level of al-dhartirah, whether it is general or specific.

Thus, in the current volatile economic climate, there may be circumstances where
dispensation is allowed in resorting to an interest bearing loan.

However, given the gravity of such action, and the need to ensure one really has no other
option open to them, it is vital for any person in this predicament to seek the counsel of a
reliable scholar whilst providing all the necessary details of their personal circumstances
in order that the scholar concerned may advise as to whether dispensation does indeed
exist in that particular case.

It is not appropriate for us to issue a general fatwa in this instance.

And Allah knows best.

Mufti Mohammed Zubair Butt
Chair, Al-Qalam Shariah Panel



